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 Figure 1 
The seas are rising. The rate at which they are rising is not certain, but a majority of 
scientists agree that the world’s oceans will rise as a result of 
one hundred years (see Figure 1 below
Intergovernmental Panel on Climate Change
Earth’s average temperature will rise betwe
hundred years (Environmental Protection Agency
increase in surface temperatures will lead to a rise in global mean sea levels of between 
I. INTRODUCTION 
climate change in the next fifty to 
 from Masters, 2009). According to the United Nations’ 
—a group comprised of 700 expert scientists
en 3.2 and 7.2 degrees Fahrenheit in the next one 
, 2010). The IPCC has predicted that this 
0.59 meters (Intergovernment Panel on 
Climate Change, 2007, p. 13
to this average sea level rise across the 
globe, projections for sea level rise at the 
local level are far more ominous. A 2009 
study projected a rise in the San Francisco 
Bay of between 11 to 16 
2 
—
0.18 to 
). In contrast 
inches by 2050, 
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Selected Impacts of Rising Sea Levels 
• Massachusetts: Loss of up to 10,000 acres by 2025 
• San Francisco Bay Area: 270,000 residents and 
$62 billion of development at risk 
• Louisiana: Current loss of 25,000 acres a year 
• Maryland: Current loss of 580 acres a year 
and between 23 to 55 inches by 2100 (San Francisco Bay Area Conservation and Development 
Commission, n.d.). 
This rise in sea levels will significantly impact the United States’ coastal areas. Although 
predictions vary, experts have forecasted that the United States could lose anywhere from 9,000 
to 13,000 square miles of coastal land (J. Neumann, 2000, p. iv). “In addition, the 100-year 
coastal floodplain could increase by 38 percent,” or 7,000 square miles (J. Neumann, 2000, p. 
iv). This would mean that coastal cities such as New Orleans, New York, and Miami would have 
to “upgrade flood defenses and drainage systems or risk adverse consequences” (J. Neumann, 
2000, p. iv). What’s more, the inundation of the U.S. coastal plain—where rapid population 
growth continues to occur (J. Neumann, 2000, p. iv)—will cause a severe loss in property. One 
study completed by the Woods Hole Oceanographic Institute calculated that the state of 
Massachusetts alone would lose between 7,500 and 10,000 acres by 2025 due to sea level rise—
this would amount to a loss of an estimated $7.5 billion in coastal property (Earth Policy 
Institute, 2001). Another study in the San Francisco Bay Area estimated that sea level rise there 
“threatens 270,000 Bay Area residents and $62 billion worth of shoreline development, 
including . . . airports, Silicon Valley, [and] much of the freeway system” (Eichenberg, 2010, p. 
244) While these predictions are 
menacing, land loss is already a 
reality in Louisiana. There, the 
government estimates that the state 
loses 25,000 acres a year (Louisiana 
Office of Coastal Protection and Restoration, n.d.). Obviously, with these current trends and 
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predictions, the shape and condition of the U.S. coastline will shift dramatically during the 
twenty-first century.  
These changes, briefly documented above, are forcing local governments and 
communities to radically alter their use of coastal land—and their planned future use of the land. 
To be sure, if a developer proposes to build a commercial development or important civic 
building on a low-lying coastal parcel, local governments—and the developer—would be wise to 
consider whether that parcel will even exist in fifty years. Even if the parcel is still above water 
in fifty years, the building’s value might not justify the expensive flood protection measures that 
would be required to keep it safe from frequent flood events and hurricanes. Thus, coastal city 
planners must be vigilant and informed to ensure their communities are resilient and adaptable to 
the changes that climate change and sea level rise will bring. 
Methods that coastal planners will surely use to help their communities adapt to these 
changes will be updating comprehensive plans, development policies, and future land use maps 
to reflect the predicted changes in the coastline. Some planners from coastal cities and states 
have already begun to make these changes. For instance, in Maryland, the Living Shoreline 
program is set up to allow coastal areas to adapt to sea level rise by moving wetlands and coastal 
uses inland as oceans rise (EPA, 2010). In California, the San Francisco Bay Conservation and 
Development Commission (“BCDC”) has already begun planning how sea level rise will impact 
low-lying parcels (BCDC, 2010). The U.S. Environment Protection Agency has also established 
a database of coastal vulnerability and adaption tools to serve as a clearinghouse for other 
jurisdictions that want to start planning for sea level rise (EPA, 2010). 
The planning process will no doubt have a positive impact on coastal areas’ resiliency 
and adaptability to sea level rise. This Planning Advisory Service (“PAS”) Report urges coastal 
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planners—in addition to using traditional planning tools—to consider legal doctrines and tools 
that will help communities adapt to sea level rise equitably and efficiently. The most significant 
legal doctrine that will help planners in this process is the public trust doctrine which provides 
that state governments own all coastal submerged land and any coastal land that is affected by 
the tides. To accomplish this goal, this PAS Report will first describe in Part II how two regions 
are planning and preparing for sea level rise. These two case studies will be used to emphasize 
how the public trust doctrine can complement and assist local government efforts to efficiently 
adapt to sea level rise. Next, in Part III, this PAS Report will—in planner-friendly terms—
explain the public trust doctrine and how it is applied by the courts in response to changing 
environmental and land use circumstances. Part IV will demonstrate how the doctrine will be 
useful to planners and governments as they plan their communities’ response to sea level rise. 
Lastly, in Part V, this PAS Report will consider the obstacles that may face planners and local 
governments if they use the public trust doctrine.  
  
 II. AT THE FOREFRONT
Many communities nationwide 
and sea level rise; they see the writing on the wall that dramatic changes will occur during the 
twenty-first century. This Report, however, will focus on two regions’ response to sea level rise: 
Maryland and the San Francisco Bay Area.
these two regions’ sea level rise adaptation and plan
be used to emphasize how the public trust doctrine can complement and assist local 
efforts to efficiently adapt to sea level rise. 
done to respond to sea level rise, communities can significantly benefit from using the public 
trust doctrine to augment their planning and adaptation.  
A. Maryland’s Response
Making up a substantial portion of Maryland, the low
the Chesapeake Bay is particularly susc
the region’s vulnerability to hurricane storm surges and 
climate change and sea level rise a particularly dau
: INITIAL RESPONSES TO SEA LEVEL 
are taking action to plan for and adapt to climate change 
 This allows a more in-depth analysis to be done on 
ning. In addition, these two case studies will 
These two case studies show that while much is being 
 
 
-lying coastal plain that surrounds 
eptible to sea level rise. This geography—
unusually rapid land subsidence
nting challenge for the state
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Commission on Climate Change: Adaptation and Response Working Group, 2008, p. 4).  In fact, 
over the last 100 years, sea levels have risen in Maryland at almost double the global average 
rate (MCC, 2008, p. 4). What’s more, sea level rise has already resulted in land inundation in 
coastal Dorchester and Somerset counties (MCCC, 2008, p. 6). With this scenario, it is no 
surprise that Maryland has already taken significant steps to adapt to sea level rise, including 
living shorelines legislation and extensive inundation mapping and planning. 
In 2008, Maryland passed the Living Shorelines Protection Act, which “requires the use 
of non-structural, ‘living shoreline’ shoreline stabilization measures that preserve the natural 
environment” (MCCC, 2008, p. 23).  Except in designated areas, this new law forces property 
owners to use natural erosion control methods such as planting marsh grasses and using stone 
and sand fill—rather than man-made, structural methods, like sea walls and concrete 
embankments—to combat erosion along tidal shores. With this change in the law, Maryland 
made it easier for communities to adapt to sea level rise, since it will lead to natural marshes 
moving inland as seas rise. While this law is beneficial, discussion in Part IV.C will show that 
Maryland can use the public trust doctrine to defend this law and repel any lawsuits or challenges 
brought by coastal land owners against this law.  
Maryland has also been at the forefront of the nation by beginning to do extensive 
inundation mapping. The state started by mapping the coastal counties of Dorchester, Somerset, 
and Worcester, all of which are low-lying and vulnerable to sea level rise (MCCC, 2008, p. 30). 
The state also plans to expand inundation modeling statewide once mapping and planning is 
completed for these initial counties. The results from this inundation modeling led to Dorchester 
County recommending that in areas which are projected to be inundated in twenty-five years: 
zoning districts be amended to allow only low-intensity uses; capital improvement projects be 
 Figure 2 
discouraged; and building codes be amended to require permanent structures be built on stilts
(W. Cole, Maryland Department of Natural Resources, 2008, pp. 32
significant and important; however, Part 
local governments the authority to regulate and gain public ac
without having to compensate private property owners.
B. The Bay Area’s Response
The BCDC has also been at the forefront of sea level rise planning in California. 
Maryland, it has taken the lead in inundation mapping to inform the public in the San Francisco 
Bay Area about which areas will be underwater in the coming years, according to sea level rise 
projections (see, for example, Figure 2
BCDC has lead efforts to begin planning for sea level rise. It produced a 2008 report, entitled 
-33). These efforts are
IV.A will discuss how the public trust doctrine can give 
cess to newly inundated areas, 
 
 
 from the BCDC). In addition to this modeling effort, the 
“Living With A Rising Bay: 
Vulnerability And Adaptation In San 
Francisco Bay And On the Shoreline
that identifies the effe
rise on the Bay Area. BCDC has also 
begun a process to amend its Bay Plan 
to add a Climate Change section 
which would discourage building in 
low-lying areas and protect high
value, coastal natural habitats to buffer 
against sea level rise
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 (BCDC, n.d.).  
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Again, the public trust doctrine can offer benefits to the BCDC’s efforts to adapt to sea level rise. 
As discussed in Part IV, the BCDC could prohibit private development in all tidelands and land 
below the mean high tide line. In addition, like Maryland, the BCDC could require the use of 
natural buffers or “living shorelines” in these areas, without having to compensate private land 
owners. While these planning efforts and modeling efforts are critical and significant, as noted 
above, these communities and others can benefit greatly by using the public trust doctrine to 
complement their sea level rise adaptation strategies. 
  
 III. THE PUBLIC TRUST 
The public trust doctrine is 
simply, the doctrine recognizes that navigable waters, and the lands underneath them, are owned 
by the government to preserve them for use by the public in perpetuity. 
judge-made common law, each state’s version of the public tru
However, in every state, it plays a key role in protecting coastal lands from development and 
degradation. This Part of the PAS Report
public trust doctrine. 
A. The Development and 
The public trust doctrine has existed, in some form or another, for centuries. The legal 
concept was originally established in Roman times and was created to preserve access to beaches 
and waterways for the public (Kilbert, 2010, p. 4)
to English common law, where navigable waters and underlying lands were controlled and 
owned by the British Crown for use by the public
England, navigable waters were roughly 
and flow of tides (Kilbert, 2010, p. 4)
interest—referred to as the jus publicum
                                                 
1 The common law is an ever-
legislators, over time. 
DOCTRINE AND ITS BENEFITS FOR P
an ancient common law1 theory dating to Roman times.
Since it is a part of 
st doctrine is slightly different. 
 will explain the history, scope, and application 
Scope of the Public Trust Doctrine 
. Later, the public trust doctrine was transferred 
 (Kilbert, 2010, p. 4).  Due to the geography of 
coextensive with waters that were affected by the ebb 
. The doctrine recognized that the Cro
—could not be divested; essentially, 
changing group of laws that is developed by judges, not by 
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of the 
wn’s ownership 
the government 
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would always own these lands to preserve them for use by future generations. The public trust 
doctrine in England also recognized that the Crown owned an overlapping transferable property 
interest—known as the jus privatum—in the public trust lands which could be sold to private 
property owners (Archer, 1994, pp. 6-7). While this property right could be transferred, private 
property owners could only use the property for uses that did not interfere with public’s right to 
use the property for certain uses (Archer, 1994, pp. 6-7). 
The public trust doctrine was then transferred from English common law to American 
common law after the American Revolution (Craig, 2010, p. 799). Instead of the British Crown 
owning public trust lands, each state government took ownership of the navigable waters and 
underlying lands in its jurisdiction. The United States Supreme Court later recognized that most 
other aspects of the doctrine remained the same in the United States in the case of Illinois 
Central Railroad Co. v. Illinois (1892). Thus, these lands in the “public trust” are owned under a 
jus publicum title—which can never be transferred to another party—by the sovereign states in 
perpetuity to preserve the public’s use of them for navigation, commerce, and fishing (Kilbert, 
2010, p. 6). Similar to England, 
state’s can transfer limited rights—
or, jus privatum rights—in public 
trust lands to private property 
owners (Esplanade Properties v. 
City of Seattle, 2002). 
Since the United States—unlike England—has many rivers that are navigable but not 
subject to tides, the Supreme Court later extended the public trust doctrine to cover all waters 
that were navigable, not just those that were navigable and tidal (Illinois Central Railroad Co. v. 
Genealogy of the Public Trust Doctrine 
Roman Empire – First adopted 
 
English Common Law – Crown owned trust lands 
 
American Common Law – States own trust lands 
 
Expansionary Era – Doctrine covers new uses and lands 
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Illinois, 1892). From its beginning in the 1700s to the mid-twentieth century, the public trust 
doctrine in the United States remained tethered to its traditional scope and bounds. That would 
change, however, due to the burgeoning environmental movement in the 1960s and 1970s and 
the influence of Professor Joseph Sax’s article arguing for an expanded public trust doctrine 
(Kilbert, 2010, pp. 7-8). 
In the past fifty years, the scope of the public trust doctrine has grown; as a consequence, 
the doctrine has used by state governments to protect more than just navigable waters and 
underlying lands. For example, in California, the public trust doctrine was used to protect—and 
restrict the use by private property owners of—non-navigable rivers that flow into navigable 
waters (Nat’l Audobon Society v. Superior Court, 1983). In New Jersey, the public trust doctrine 
was the basis for a court decision that gave the public access to privately held, dry sand coastal 
beaches above the high water mark (Matthews v. Bay Head Improvement Ass’n, 1984). This 
decision was in contrast to the traditional view that the public trust doctrine only protected the 
wet sand beach—or that part of the beach that was seaward of the mean high water line 
(Eichenberg, 2010, p. 248).2 Similarly, in 1988, the United States Supreme Court recognized the 
extension of the public trust doctrine to underlying lands of tidal waters that were not navigable, 
such as coastal wetlands and tidelands (Phillips Petroleum Co. v. Mississippi, 1988). Several 
states have also extended the protected uses beyond the traditional uses of commerce, navigation, 
and fishing to include recreation and bathing (Craig, 2010, pp. 819-26). Finally, the state of 
                                                 
2 Typically, the mean high water line is measured by taking the mean of the height of all tides 
over a 18.6 year period, which is “the time it takes for the moon to complete a cycle during 
which its distance from the earth and sun varies (Eichenberg, 2010, p. 248). 
 Figure 3 
California has gone the farthest in prot
(Craig, 2010, pp. 836-38).  In sum, the public trust doctrine
over time—with some variation between states
tidal waters and underlying lands and wetlands, as well as navigable freshwater and underlying 
lands, to protect them in perpetuity so that the public may use them for navigation, commerce, 
and fishing. 
B. The Courts’ Applicati
With a clear view of the scope
how courts apply the public trust doctrine
discussed above, the boundary of public trust tidal lands is commonly the mean high tide line. 
Only five states provide that public trust lands end at the mean low tide line
ecting aquatic wildlife through the public trust doctrine
 in the United States
—and provides that state governments own all 
on of the Public Trust Doctrine 
 of the public trust doctrine, it is now necessary to examine 
 to respond to changes in the environment.
 (Eichenberg, 2010, 
p. 248). Texas is the only state that sets the 
public trust boundary at the “first line of 
natural vegetation,” which is further 
landward than the mean high tide line
(Eichenberg, 2010, p. 249). 
where each of these boundaries would lie on 
a typical beach or bay shore
Wherever a state sets the line between private 
land and public trust land, this 
ambulatory, moving landward or seaward as 
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 has developed 
 As 
 
Figure 3 shows 
 (Titus, 1998). 
boundary is 
 water levels rise as shown.3 As one court put it: “[A]s the land along a body of water gradually 
builds up or erodes, the . . .  high water mark necessarily moves, and thus the mark or line of 
mean high tide, i.e., the legal boundary, also moves
Commission, 1997) 
 There is a distinction in the law
water level. This difference determines whether 
or not. As noted in the court quotation above, gradual and imperceptible changes in water levels 
result in a shifting and ambulatory
gradual erosion of coastal land or
sudden, such as a shift caused by a hurricane, the property boundary between private and public 
land does not move. These sudden shif
concepts to sea level rise due to climate change, it is likely that a court will d
gradual since the seas will rise over many years. Thus, 
sea levels rise, private owners of coastal land 
                                                 
3 For an example, see Figure 4 (Titus, 
” (Lechuza Villas West v. Cal. Coastal 
 though, between gradual changes, and sudden 
a property boundary moves with these changes 
 boundary between private land and public trust land
, (2) submergence of land under gradually rising water will 
result in private coastal property owner
losing land to the state. Similarly
accretion of land caused by the deposit of soil 
or, (2) the imperceptible reliction of land 
caused by receding water levels will result in 
a private coastal property owner gaining new 
land. In contrast, if a change
ts in coastlines are known as avulsions. 
eem these changes 
according to the public trust doctrine,
will lose land as the mean high tide line moves 
1998). 
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. Thus, (1) 
s 
, (1) gradual 
 to a shoreline is 
Applying these 
 as 
 Figure 4 
landward. And, as a result, the land that the private owner lost
new mean high tide land—will be automatically transferred to the state government and the 
state’s public trust lands will grow
representation of the effect of rising sea levels. 
—which will be seaward of the 
. See Figure 4 below (Titus, 1998) f
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 IV. THE PUBLIC TRUST 
With a basic idea of the legal principles and operation of the public trust doctrine, 
benefits of using the doctrine to complement a state’s planning and adaptation efforts for sea 
level rise become clear. These benefits will be discussed 
analyzes those benefits that would accrue to states if they just used the traditional, more 
scope public trust doctrine that exists in the majority of states today. The second subpart will 
examine the added benefits that a state
doctrine to cover more non-traditional public tru
access rights over private lands, as 
discuss other implications of sea level rise and the public trust doctrine that 
planners to know. 
A. Benefits of the Traditional Public Trust 
The traditional public trust 
for sea level rise. Since these benefits are available under the conventional 
public trust doctrine, it is unlikely
DOCTRINE: A LEGAL COMPLEMENT TO 
below in two subparts. The first 
 could realize if its courts expanded the state’s
st lands and uses—for example
exemplified by the New Jersey courts. Lastly, this 
are important for 
Doctrine 
doctrine can complement many communities’ efforts to plan 
and widely accepted 
 that a court or local government’s reliance on 
16 
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the 
limited-
 public trust 
, granting public 
section will 
the doctrine 
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would be an unconstitutional taking under the Fifth Amendment of the U.S. Constitution.4 These 
benefits, discussed further below, include: the automatic expansion of state lands without the 
need for compensating private property owners; the ability to incorporate vast swaths of future 
tidelands land in comprehensive plans with confidence, knowing the land will be converted to 
state ownership automatically; and the ability to regulate private coastal development without 
being liable for an unconstitutional taking.  
1. The Automatic Expansion of State Public Trust Lands 
One obvious benefit of using the public trust doctrine in conjunction with sea level rise is 
that property rights to new submerged lands and tidelands will transfer from the former private 
property owners to the state government automatically. Since these lands will transfer under the 
public trust doctrine—which is a traditional property law doctrine—no compensation will be 
required under the U.S. Supreme Court’s takings analysis described in footnote 4, below. 
(Sarahan, 1994, p. 564). This is because courts assume that property owners have at least 
constructive knowledge—meaning they knew or should have known—that their coastal land 
                                                 
4 The Fifth Amendment of the Constitution provides that “nor shall private property be taken for 
public use, without just compensation.” U.S. Const. Amendment V. Thus, a “taking” is when a 
government appropriates private property for itself either by eminent domain—where the 
government condemns private property and reasonably compensates the property owners—or 
regulating property to a point where the land retains no economic value, known as a “regulatory 
taking.” One example of regulatory taking would be if a local government zoned a piece of 
property to allow no structures or uses on the land (Lucas v. South Carolina Coastal 
Commission, 1992). 
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could be affected by the dynamic interaction between coastal land and water, including coastal 
erosion, sea level rise, and land subsidence. Since owners have this constructive knowledge, the 
conversion of coastal land under the public trust doctrine from private to public ownership does 
not “take” anything the property owner would think would always be his at the time of purchase 
(Sarahan, 1994, p. 564). With this new land, states agencies will be able to create new nature 
refuges and wildlife reserves, increase public access to coastal areas with new parks and 
recreation facilities, and protect vast swaths of wetlands to improve resiliency for hurricane and 
other flood events. State and local governments, however, must properly plan to take advantage 
of all of these benefits. 
2. Predictability in Planning for New State Public Trust Lands 
If not begun already, state and local governments should start modeling where they think 
sea level rise will most affect their shorelines in the next twenty, thirty, or fifty years.5 This first 
step will allow comprehensive planning processes to properly take into account the newly public 
land and guide the adoption of new plans and zoning which will channel where displaced 
development should be relocated in coastal communities. For example, if a certain inland parcel 
will likely be coastal property in fifty years time, it would make little sense for the parcel to be 
zoned industrial and for a large industrial factory or warehouse to be built there. When the 
coastline does reach the property, the factory built there would block public access to the shore, 
harm the natural environment, and be costly to remove. 
                                                 
5 As discussed in Part II, governments in Maryland and the San Francisco Bay Area have already 
begun extensive inundation modeling. 
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Aside from updating comprehensive plans and zoning with knowledge of new public 
coastal land, planners should also start planning where new public parks, public access points, 
and wildlife reserves will be located. The benefit of the public trust doctrine is that—with 
modeling that shows where new tidelands and shorelands will be in twenty, thirty, or fifty years 
out—planners can confidently know where public lands will be and can maximize a 
community’s natural resources for preservation, recreation, and flood resiliency purposes. For 
example, where there is an already existing coastal park, planners can plan out how this park 
could be expanded given the newly expanded public trust lands. Or, if a coastal region lacks 
sufficient wetlands because of overdevelopment or has too many polluted wetlands, that region 
can plan for protecting a greater percentage of the future new wetlands to compensate for this 
deficiency.  
3. Regulating Coastal Development Projects 
The last benefit of the traditional public trust doctrine is that it can be used as a basis to 
regulate private coastal developments. First, it can be used as leverage to exact concessions to 
ensure developments built on land encumbered by the public trust doctrine are adaptable to sea 
level rise and accessible to the public.  Land encumbered by the public trust doctrine could 
include property whose jus privatum title is sold by the state to a developer or former wetlands 
that have been filled in previously. Since the land is encumbered by the public trust doctrine, 
planners, acting for the government, can use the doctrine as leverage to exact concessions from 
the developer without worrying about takings liability (Archer, 1994, pp. 78-80). Thus, planners 
could require developers to: make their project adaptable to sea level rise; allow the public to 
access the property; and to make other changes that would benefit the public.  
20 
 
 
 
 
 
Pier 1: A Successful Public-Private Project 
Pier 1 on San Francisco’s waterfront used to be a busy sugar 
dock, but then it sat vacant for many years. In the 1990s, the 
AMB Corporation redeveloped it in association with the Port 
of San Francisco and the BCDC. The result of the partnership 
is a completely renovated global headquarters for AMB 
Corporation. The building also has a sustainable bay-water-
sourced radiant heating and cooling system. Lastly, a 
promenade with benches was added to the site to give the 
public access to the site (AMB, n.d.). 
The San Francisco Bay 
Conservation and Development 
Commission used the public trust 
doctrine as leverage to obtain 
public access and ensure sea level 
rise adaptability in the 
development process for the 
rehabilitation of Pier 1 by the 
AMB Realty Corporation. For this 
project, the BCDC allowed the 
development of an office property 
on the pier—which was encumbered by the public trust doctrine—because the developer agreed 
to the: “preservation of a designated landmark building with significant maritime historical 
importance [and to] the provision of extensive additional public benefits in the form of generous 
public access to both the shoreline and the historic features of the building . . . .” (San Francisco 
Planning and Urban Research Association, 1999). Due to the public trust doctrine, these 
concessions made by the developer benefited the public and were gained without compensating 
the developer. 
Second, the public trust doctrine allows planners to stand on firm ground when regulating 
current and future tidelands and coastal wetlands for natural resource preservation and flood 
resiliency purposes. This is because, as discussed in Part II, state governments own public trust 
lands to protect them, in perpetuity, for the public. Thus, as the seas rise and as tidelands move 
inland, state coastal planners could impose restrictions such as: prohibiting dredging or filling of 
21 
 
tidelands or other public trust lands (Eichenberg, 2010, pp. 267-68); proscribing construction of 
sea walls and other shoreline protection projects;6 or barring all use of the tidelands (Sarahan, 
1994, p. 564). The South Carolina Supreme Court, in the case of McQueen v. South Carolina 
Coastal Council relied on the public trust doctrine to effectively regulate coastal tidelands 
without compensating the private property owner (2003). In McQueen, the court allowed the 
state to deny a request by a property owner to backfill significant portions of two lots that had 
reverted to tidelands because of erosion. The court ruled that no taking had occurred because the 
property owner never had the right—under the public trust doctrine—to backfill parts of his 
property that reverted to tidelands and became public trust lands (Ryan E., 2006, pp. 141-43). 
Each of these regulations, and enforcement of them, would fulfill the state’s duty in preserving 
public trust lands. They would also go a long way toward protecting coastal marshes. These 
marshes and coastal wetlands have been proven to nurture aquatic life (California Coastal 
Commission, n.d.) and to significantly reduce storm surges and the flooding that accompanies 
coastal storms and hurricanes (U.S. Army Corps of Engineers, 2010). 
                                                 
6 Arguably, this restriction could even be placed on private coastal property that is not yet 
impacted by the public trust doctrine. This is because courts have held that the ambulatory 
coastal property line between public and private land is determined without regard to shoreline 
protection devises, such as sea walls. Thus, if a sea wall prevents the shore from moving inland, 
the boundary would nonetheless move inland, and the sea wall would then be trespassing on 
public trust land. As one court has declared: “[B]ecause both the upland and tideland owner have 
a vested right to gains from the ambulation of the boundary, the [private property] owners cannot 
permanently fix the property boundary” (United States v. Milner, 2009). 
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B. Benefit of the Expansive Public Trust Doctrine 
Aside from the benefits discussed above, states could leverage an added benefit of the 
public trust doctrine if their courts expanded the scope of the doctrine as done in New Jersey. 
Since courts would be the government actor expanding the public trust doctrine, plaintiffs would 
have to bring cases to the courts that request and allow the courts to reasonably expand the 
doctrine. As Part V explains, while a court would likely be on firm ground for most reasonable 
expansions of the public trust doctrine, it might face some pushback from opponents who argue 
that this expansion would constitute a judicial taking and violate the Takings Clause of the Fifth 
Amendment. 
Planners could advocate in appropriate cases that state courts should expand the public 
trust doctrine to include public access rights across privately held dry sand beaches that are 
landward of the traditional boundary of the mean high tide line. The New Jersey Supreme Court 
made this exact change in the cases of Matthews v. Bay Head Improvement Association (1984) 
and Raleigh Avenue Beach Ass'n v. Atlantis Beach Club (2005). In these two cases, the state 
supreme court ruled that if private property blocked the public’s reasonable access to public trust 
lands—such as by cornering the beach—the public trust doctrine demands that the private 
property owner’s rights to exclude the public from their property yield to the public’s right to 
reasonably use the property to reach public trust lands (Ryan E., 2006, pp. 85-91). Thus, the 
public trust doctrine could be expanded to impose, on some coastal property, a public access 
easement over private lands (Ryan S., 2003, pp. 1021-23).  
This principle, built on the public trust doctrine, will be invaluable to planners as they 
plan out how the public will access beaches and coastal areas as they move inland with sea level 
rise. Hypothetically, if in twenty years, the ocean has advanced inland 100 feet and completely 
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Figure 5: 2050 Inundation Modeling for Ocean City, MD:      
Sea Level Rise and Category 2 Storm Surge 
submerges existing public access points, this principle would give local governments the power 
to place public access easements across private property. Knowing that they would have this 
power, planners would be able to better plan access points for the public without having to resort 
to locating them in inconvenient areas that offer up the least resistance to public access points. 
C. Other Implications of Sea Level Rise and the Public Trust Doctrine on Planning 
Along with the benefits explained above, state and local government planners should also 
pay attention to other impacts, 
described below, of sea level rise and 
the public trust doctrine on planning. 
First, and probably most critically, 
planners, working through a public 
planning process, will need to plan 
where people will move and how 
development patterns will shift as a 
result of rising sea levels. As noted in 
Part II, the first step in this process will be modeling which parcels will be inundated by sea level 
rise over the next thirty, fifty, and one hundred years—something that Maryland and the BCDC 
have already begun. As shown by the Maryland Department of Natural Resources in its 2006 
inundation modeling map of Worcester County in Figure 5, the modeling should not only take 
into account sea level rise, but also the impacts of major flood events (Maryland Department of 
Natural Resources, 2006). With this information, communities should start identifying areas 
which will be safe from foreseeable sea level rise and could support high-density development to 
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make up for submerged land and new tideland property that will be converted to public trust 
lands.  
One possible approach to planning for the relocation of development borrows from the 
literature on transfers of development rights (“TDR”). A TDR program designates specific areas 
in a community that are inappropriate for development—such as wetlands and valuable 
farmland—as “sending zones”; areas that are amenable to development—such as transit 
corridors and central business districts—are designated as “receiving zones” (Hanly-Forde et al., 
n.d.).  Developers and property owners can then buy the development rights in sending zones and 
transfer them to receiving zones, where they can use the development rights to build more 
densely than is otherwise allowed in the receiving zone. Similar to this TDR scheme, coastal 
planners could designate land that will likely be inundated or converted to tideland due to sea 
level rise as the sending zones. Areas that could accommodate more growth and which would be 
safe from sea level rise would be the receiving zones. Communities could then adopt a phased 
zoning policy where sending zones would be down-zoned—or zoned for less density—initially 
and then down-zoned even further every ten to fifteen years. Similarly, receiving zones would be 
incrementally up-zoned every ten to fifteen years to make up for the reduction in density in the 
receiving zones. Thus, property owners in sending areas would be discouraged from developing 
their land because of the down-zoning.  However, they would be compensated for this loss in 
property rights by selling the remaining development rights to be applied in receiving zones.  
 Second, planners will need to consider where bulkheads and sea walls could be built to 
protect critical structures. This will first require making decisions about which vulnerable 
structures and community assets are worth saving. If a structure’s value is less than the flood 
protection efforts required to save it, communities should not keep these structures (Titus, 1998, 
 Figure 6 
pp. 1372-73). Of course, a building’s worth might include 
community—such as a prominent civic building, courthouse, or landmark
factored into this decision. Lastly, planners will need to figure out who will pay for these 
protective measures. While it would make the most sense for private structures to be protected 
using private funds, and public buildings protected us
find ways to subsidize flood protection efforts for private buildings. Lastly, planners should 
do not need necessitate the use of structural sea walls and bulkheads. 
shoreline” natural erosion control measures include 
stone and sand fill (Why Living Shorelines, n.d.)
lands, states would not face takings liability for these laws. This is because 
dominant rights—or the jus publicum
significant sentimental value
—and this should be
ing public funds, local governments could 
require any private seawalls or bulkheads
to be first approved by the 
they do not impinge on state publ
lands (Titus, 1998, pp. 1368
 Related to planning where 
bulkheads and sea walls will be built, 
planners should consider following 
Maryland’s lead by adopti
shoreline” program—desc
This program would 
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effectively allow marshlands to incrementally move landward as sea levels rise, prevent the use 
of unnatural bulkheads, and help buffer coastal land from destructive storm surges. 
Lastly, planners will need to devise policies for dealing with the demolition and removal 
of building structures that remain on new public trust land. As the coastline moves inland, 
buildings and houses that today are beachfront property, or even further inland, will be on land 
that is either completely submerged or affected by high tides.7 Although the exact timeframe will 
vary nationwide, inundated structures will need to be removed, at some point, to return the land 
to its natural condition. Issues that planners should consider include: at what point the 
government should force residents from their homes; how much rent the government would 
charge residents who remained in the buildings after the underlying land became public trust 
property (this would be possible in most houses that are on stilts in coastal communities) (Titus, 
1998, p. 1316); and how to pay for the removal of structures and improvements on new public 
trust land.8 One possible solution to these issues would be to allow the original owners to reside 
in their houses, even after the land underlying them became public trust land, as long as (1) the 
house remained structurally sound and (2) monthly rent was paid at a rate that, over the expected 
lifespan of the house, would pay compensate the government for demolishing the structure. This 
                                                 
7 See Figure 6 from Titus (1998). 
8 There is a vast literature on the issues involved with relocating residents and communities in 
hazard prone areas (Perry & Lindell, 2002; Godschalk et al., 2000). Although beyond the scope 
of this PAS Report, this literature offers coastal planners a resource for dealing with relocating 
residents from areas that are projected to be inundated because of sea level rise. 
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type of planning would ensure that, over time, public trust land would return to its natural setting 
and the government would be compensated for removing left-behind buildings. 
D. Implementing These Changes 
To implement these changes, coastal land planners should adopt a two-fold strategy. 
First, they should expressly study and explain the risk of sea level rise in publicly funded studies. 
As discussed above in Part II.A, Maryland has already begun this exact process. Inundation 
modeling has been completed in Dorchester County and will be completed for the rest of the 
coastal counties in the state. Secondly, to aid in planning for sea level rise, coastal planners 
should incorporate the results of these studies into the hazard mitigation planning process—
required of all states and local governments by the Disaster Mitigation Act of 2000—and 
comprehensive planning process. Communities in Maryland and Virginia have already begun 
this process. In Dorchester County, MD, recommendations for revising the county’s 
comprehensive plan were based on the inundation modeling and included: creating a restrictive 
sea level rise overlay district; discouraging capital projects in vulnerable areas; and, requiring 
new buildings in low-lying areas be elevated by two feet. (W. Cole, Maryland Department of 
Natural Resources, 2008, pp. 32-42).  In addition, the city of Poquoson, VA—located on the 
Chesapeake Bay near Norfolk, VA—discusses in its Multi-Hazard Mitigation Plan the impacts 
that sea level rise will have on its community; these include increased shoreline erosion and the 
exacerbation of future hurricane storm surges (2009, pp. 31-35). To address these impacts, the 
Hazard Mitigation Plan proposes retrofitting buildings in flood prone areas and revising design 
standards in areas vulnerable to sea level rise and flooding (2009, pp.87-88). As discussed above, 
modeling the risks of sea level rise and planning for adaptations to sea level rise in 
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comprehensive plans and hazard mitigation plans will be critical to a community’s resiliency to 
sea level rise. 
  
 V. AN OBSTACLE TO USING
 If coastal communities adopt the st
public trust doctrine to complement their planning and adaptation
will face challenges to this strategy based on the judicial 
briefly summarize the judicial takings doctrine and explain why opponents of the public trust 
doctrine could use it to oppose the expansion of the public trust doctrine. Finally, this last section 
will explain why these opponents lik
the United States Supreme Court
Florida Department of Environmental Protection
A. The Judicial Takings Doctrin
The judicial takings doctrine describes the idea that the Takings Clause can “limit the 
degree to which courts can change property law and, if they do, whether the federal courts 
should actively review the decisions of state courts to ensure that state c
within constitutional bounds” (Thompson, 1990, p. 1450)
Beach Renourishment opinion, the judicial takings doctrine is based on the idea that the Takings 
Clause in the Fifth Amendment of the U.S. Constitution 
property without paying for it, no matter which branch is the instrument of the taking. 
particular state actor is irrelevant. If a 
established right of private property no longer ex
 AND EXPANDING THE PUBLIC TRUST
rategy of aggressively a court’s application of the
 for sea level rise, they likely 
takings doctrine.  This last section will 
ely will not be successful in their challenge, largely due to 
’s recent decision in Stop the Beach Renourishment, Inc. v. 
 (2010).  
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Thus, the doctrine supports the idea that when a court has committed a judicial taking—for 
example, by decreeing that coastal property lines no longer reach to the mean low water line, but 
instead only reach to the mean high water line—the court must either rescind its decision, or the 
impacted property owners must be compensated for their lost property rights. While the doctrine 
has been around for many years in the courts,9 it has never garnered support from a majority of 
the Supreme Court. Indeed, only four Justices on the Supreme Court endorsed the judicial 
takings doctrine in Stop the Beach Renourishment. The next section will discuss why, even 
without a majority endorsing the judicial takings doctrine, an expansive use of the public trust 
doctrine could be challenged in the courts.  
B. The Likely Failure of a Judicial Takings Argument 
As described above, when a court changes a property law which has the effect of 
removing a property right from a property owner, many would argue that the court has 
committed a judicial taking. The judicial takings doctrine could be used to challenge a state’s 
                                                 
9 In Muhlker v. New York & Harlem Railroad—a decision by the Supreme Court in 1905—a 
dissent by Justice Holmes addressed the judicial takings doctrine and squarely rejected it. In the 
1930s, the Supreme Court appeared to coalesce around Justice Holmes’s view that a court’s 
reversal of property law was not a taking under the Fifth Amendment in the case of Brinkerhoff-
Faris Trust & Savings Co. v. Hill. However, a concurring opinion by Justice Potter Stewart in 
1967 breathed new life into the judicial takings doctrine. In that case—Hughes v. Washington— 
Justice Stewart concluded: “[A] State cannot be permitted to defeat the constitutional prohibition 
against taking property without due process of law by the simple device of asserting retroactively 
[, through its courts,] that the property it has taken never existed at all” (1967, p. 296).  
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expansion of its public trust lands in response to sea level rise. This is because when a court 
expands a state’s public trust lands—in response to sea level rise—to include land that has been 
recently impacted by the tides or land that has been recently turned into wetland, the property 
owners of these lands will lose valuable property rights, and may lose their property 
completely.10 These same property owners that would lose property rights could then appeal the 
court’s decision as an unlawful taking under the judicial takings doctrine. They could argue that 
the court’s decision to expand the public trust doctrine extinguished their established rights in the 
property. Even though a majority of Justices did not support the doctrine in Stop the Beach 
Renourishment, the fact that four Justices ardently endorsed it would provide plenty of 
motivation for challenges to the expansive use of the public trust doctrine in court.   
When the Stop the Beach Renourishment opinion is closely examined, however, it is clear 
that these challenges would likely be unsuccessful and states’ expansion of the public trust 
doctrine would likely be upheld as lawful. The Stop the Beach Renourishment case all started 
when the city of Destin, Florida and Walton County proposed a beach restoration project on 
roughly seven miles of coastline in 2003 (2010, p. 2600). In accordance with Florida’s Beach 
and Shore Preservation Act (Florida Statutes § 161.011-161.45), the local governments 
petitioned the state Department of Environment Protection (DEP) for the permits needed for the 
                                                 
10 The extent to which private property will be impacted by the declaration of that land being in 
the public trust will vary from state to state.  In some states, the declaration of land being in the 
public trust could extinguish all property rights in the land. In other states, the private property 
owner would retain ownership, but would have to allow the public access to the land to swim, 
fish, bathe, and/or recreate.  
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project, which was designed to “add about 75 feet of dry sand seaward of the mean high-water 
line” (2010, p. 2600). This plan effectively created a strip of state-owned land between the 
former beachfront property and the coastline.11 Stop the Beach Renourishment, Inc. (“STBR, 
Inc.”)—“a nonprofit corporation formed by people who own beachfront property bordering the 
project area” and the petitioner in the case (2010, p. 2600)—then appealed DEP’s decision to 
issue permits for the project because it took away their right to have their coastal land contact the 
water. The case eventually reached the Florida Supreme Court which ruled for the local 
governments and decided that the state’s laws did not include a right to have coastal property 
touch the land. STBR, Inc. then appealed the decision to the U.S. Supreme Court.  
Justice Scalia’s plurality opinion—joined by Chief Justice Roberts and Justices Thomas 
and Alito and building on Justice Stewart’s concurring opinion in Hughes—represents a high-
water mark for the endorsement of judicial takings by the Court. At its heart, the opinion relies 
on the text of the Takings Clause, which “bars the State from taking private property without 
paying for it, no matter which branch is the instrument of the taking. . . . [T]he particular 
state actor is irrelevant. If a legislature or a court declares that what was once an established 
right of private property no longer exists, it has taken that property” (2010, p. 2602). Under 
Justice Scalia’s theory, a court would be liable for a judicial taking if it deprived a property 
owner of an “established property right” (2010, p. 2608). Justice Scalia further explained that 
                                                 
11 Although restoration projects often created this new strip of state-owned land, Florida state 
law provided that “[the former beachfront property owners] ‘continue[d] to be entitled’ . . . ‘to all 
common-law riparian rights’ other than the right to accretions.” (2010, p. 2599 (quoting Florida 
Statutes § 161.201). 
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“[a] property right is not established if there is doubt about its existence; and when there is doubt 
we do not make our own assessment but accept the determination of the state court” (2010, p. 
2608 n. 9).  Based on this description, it would follow that a property right is established when 
there is no doubt about its existence. Later in the opinion, Justice Scalia adds that “insofar as 
courts merely clarify and elaborate property entitlements that were previously unclear, they 
cannot be said to have taken an established property right” (2010, p. 2609). In sum, under 
Scalia’s view, a court takes property within the meaning of the Fifth Amendment property when 
it restricts or eliminates an unambiguous property right whose existence is not doubted. 
Under this more nuanced version of the judicial takings doctrine, a private property 
owner would likely fail in his attempt to challenge an expansion of the public trust doctrine using 
the judicial takings doctrine. This is because, under the public trust doctrine described in Part II, 
the property rights owned by a coastal private owner are always subject to change in response to 
shifts in water patterns. This legal concept is as old as the public trust doctrine. Thus, when 
coastal land is purchased, the owner is not guaranteed ownership of every square foot of land at 
the time of purchase for eternity; instead, the owner knows, or should know, that their property 
can be eroded by natural forces and, under the public trust doctrine, that this land lost to erosion 
or changes in water levels will be transferred to the state as public trust lands. Sea level rise 
caused by climate change is no different; thus, a state’s expansion of public trust lands in 
response to rising ocean levels should not be susceptible to challenges by private property 
owners under the judicial takings doctrine.  
Two cases illustrate this principle well: McQueen v. South Carolina Coastal Council and 
Esplanade Properties v. City of Seattle. In McQueen, as briefly described in the last section, a 
property owner owned two lots that bordered on a saltwater canal in Myrtle Beach. Due to 
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erosion, a significant portion of the lots reverted back to tidelands. The property owner then 
petitioned the state government to allow backfilling of the tidelands to regain his lost land. When 
his request was denied, the property owner sued the state, claiming that the permit denial was a 
taking of his property, since he originally owned the land that he had lost. However, after a 
convoluted path through the court system, the state supreme court relied on the public trust 
doctrine to rule that no taking had occurred. Once the land reverted to the state as public trust 
land: “McQueen's ownership rights [did] not include the right to backfill or place bulkheads on 
public trust land and the State need not compensate him for the denial of permits to do what he 
cannot otherwise do. . . . Any taking McQueen suffered is not a taking effected by State 
regulation but by the forces of nature and McQueen's own lack of vigilance in protecting his 
property” (2003, p. 120). 
The McQueen court cited the other case that illustrates this principle, Esplanade 
Properties.  In that case, Esplanade owned the jus privatum title to land that included tidelands, 
and applied for—but was denied—permission to build nine homes on stilts there. While 
Explanade could make limited use of the tidelands, the state, at all times, held the jus publicum 
title to the tidelands (2002, p. 985).  After claiming a taking in court, an appeals court ruled that 
“Esplanade's proposal to construct concrete pilings, driveways and houses in the navigable 
tidelands of Elliot Bay . . . was inconsistent with the public trust that the State of Washington is 
obligated to protect” (2002, p. 987). Thus, since the developer never had these rights to begin 
with—due to the public trust doctrine— no taking occurred when the permit to build the nine 
platform houses was denied. 
  
 The Earth’s oceans are rising and will continue their landward march during this century 
because of climate change. Some proactive coastal regions, such as the San Francisco Bay Area 
and Maryland have already begun planning for how sea level ri
and land use development. While these planning efforts are important and necessary, this PAS 
Report urges planners to also take advantage of the public trust doctrine in their present and 
future planning efforts. While the 
is still relevant and can provide many benefits to planners today. Specifically, the public trust 
doctrine assures that future wetlands will automatically be converted to public property. With 
this knowledge, planners can confidently plan for future public and natural uses for this land, 
without worrying about takings liability. 
when regulating coastal private developments. 
on firm legal ground—can even 
coastal property without compensating private property owners. And, if a legal challenge is 
brought against these efforts based on taki
these challenges will likely fail in light of the Supreme Court’s recent decision in 
Renourishment. In short, this PAS Report explains what planners need to know about the public 
trust doctrine and how it can help them effectively plan for the adaptation of their communities 
in response to sea level rise.  
VI. CONCLUSION 
se will impact their environment 
public trust doctrine was developed during the Roman Empire, 
Besides this, planners can use the doctrine as leverage 
Planners and coastal managers—
use the doctrine to obtain public access paths through p
ngs liability, this PAS Report lastly analyzes why 
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